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- Executive Summary

The past several years have witnessed a considerable increase in the cost and impact of medical malpractice
litigation. The result has been higher malpractice insurance premiums for health care providers, which in
turn has led to higher costs for the health care system as well as reduced access to medical services. In 2001,
premiums for medical malpractice insurance topped 321 biltion, double the amount ten years earlier.

This paper presents an analysis of the current medical malpractice system and examines the proposed federal
reform legislation. The benefits of reforming of the medical liability system are significant and could:

+ Yield significant savings on health care spending;

* Reduce unnecessary tests and treatments motivated out of fear of litigation;

* Encourage systematic reform efforts to identify and reduce medical errors;

Halt the exodus of doctors from high-litigation states and specialties;

Imiprove access to health care, particularly benefiting women, low-income individuals and rural residents;
Produce $12.1 billion to $19.5 billion in annual savings for the federal government; and

Increase the number of Americans with health insurance by as many as 3.9 million people.
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LIABILITY FOR MEDICAL MALPRACTICE:
ISSUES AND EVIDENCE

L INTRODUCTION -

The past several years have witnessed a considerable increase in the cost and impact of
medical malpractice litigation. Between 1994 and 2001, the typical medical maipracnce award
increased 176 percent to $1 million. “The result has beén higher malpractice insurance premiums
for health care providers, which in turn has'led to higher costs for the health care system as'w ell
as reduced access to medical services. In 2001, totai premiums for medical malpractice
insurance tcpped $21billion, more than double the ameunt ten years earlier.’

The i:abahty system exists for: two goai 1o compensate the: negl;gentiy mgured and to
penalize and deter negixgent acts. - Unfortunately; in the medical arena-the liability system fails
on both accounts: the system does not direct appropriate compensation to victims of negligence,
nor does it. effectwely deter negligent behavior. To the contrary, the medical liability system
impedes efforts to improve patient safety, and may actually increase the number of errors.
Moreover, the medical liability system imposes exorbitant costs on the health care system both
directly and indirectly, costs that increase the number of Americans without health insurance and
add to the federal deficit. Although some individuals fare well under the present system, the
system as a whole does not meet the needs of the negligently injured or the general population.
The negative aspects of the medical liability system have a particularly adverse effect on women,
3ow-mcome mdmduals and rural reSidenis -

For these reasons med;cai malpracttc& referm has received conmderabie attention in the
‘Us. Cangress and state legislatures.  Reform of the medzcal liability system could vield
significant benefits that could: :

Yieid signiﬁcani savings on health care spending;

Reduce unnecessary tests and treatments motivated out of fear of litigation;

Fncourage systematic reform efforts to identify and reduce medical errors;

Halt the exodus of doctors from hngh litigation states and specialties;

Improve access to health care, particularly benefiting women, low-income individuals
and rural residents;

e Produce $12.1 biltion to $19.5 billion in annual savings for the federal government; and
e Increase the number of Americans with health insurance by up to 3.9 million people.

. & & & 3

This paper presents an analysis of the current medical malpractice system, focusing on
the cost and impact excessive litigation has on the affordability and accessibility of health care.
Legislative remedies are described, as well as the potential impact of such reforms.
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I1. THE PRESENT SYSTEM FOR MEDICAL LIAB!LiTY

The xabil;ty system has two ostens&bie goais to compensate the negligently injured, and
to deter negilgent behavior. In health care, the tort system aflows individuals who are injured
through the negligence of their health care provider to seek compensation through litigation. In
“theory, negligent behavior isdeterred by makmg the negirgent party bear the burden of the
AWAN. . o e i e
Med}cai maipractlce ciaims are maml) imtiated in siate courts Alihough faws va;‘y b)
state, in genera} the legal st&ndar{i for. maipractrce has four e!ements

The presencc of a phys:caan‘patient relationshap that esiab];shes 1he duty of care;
An adverse outcome (actual injury or harm); :

- .:‘Negiigence by the: prov:der (failure: to meet the standard of care) and.-

' Dlrect causahty between the neghgence and the adverse outcome .

. .5 & &

-In the context of medicai ma]prac’ﬂce neg!wence depends on: conduct ’which fa }s beiow
the standard established:by law for the protection of others against unreasonable risk of harm.” 2
For.doctors-and other health:care providers, this standard means that doctors should provide the
level and type of care that is customary and usuai in‘the medical commumty or in thear spemalty
field.

The most-common:claim for medical harm is the medical malpractice claim, which
applies directly to the negligent physician. However, medical-malpractice is'not the only legal
option available to claimants seeking redress for. damages.’ Physicians are also open to claims of
intentional torts -Medical device and- pharmaceutical- manufacturers can be sued under such
legal doctrines as product’ habihty, ﬁegiigence strict Tiability- and-breach of warranty .- Hospitals
and managed care organizations, which may be exempt from many malpractice claims, can be
sued under the principles of vicarious hablhty, _]om‘{ and several liability and corporate
negligence. : -

Extent of Medicaf Mafpr’d&i&e =

The best esnmates Qﬂ the frequcncy of maipractlce are based on two separate 3arge-sca1e
studies of hospitalizations, one in New York and the other in Colorado and Utah. Although the
studies were done nearly a decade apart, they reyealed remarkable similarities in the pattern of
malpractice claims, In the New York study, based on 1984 data, 1.0 percent of hospltahzat:ons

'W. Page Keeton et al., Pross*er and Keeton on the Law of Torts, 5" edition {St Paul, MN: West Pub]:shmg Co.,
1984) 164-163.

* American Law Institute, Restatement (Second) of Torts (St. Paul, MN: American Law Institute Publishers, 1965),
§282.
¥ For a review of these issues, see: Dan B. Dobbs, The Law of Torts (St. Paul, MN: West Group, 2000), 666-671,
674-679; and U.S. General Accounting Office, Medical Liability: Impact on Hospital and Physician Costs Extends
Beyond Insurance, GAO/AIMD-95.169 (September 1993), 21.
* Henry Cohen, “Medical Malpractice Linbility Reform: Legal Issues and Fifty-State Survey of Caps on Punitive
and Noneconomic Damages,” Congressional Research Service, Report RL31692, 2/6/2003.
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were found to have injuries caused by negligence.” By comparison, the Coloradoe and Utah
study, based on 1992 data, indicated that less than 1.0 percent of hospitalizations had injuries due
to nﬁgl_lgence The malpractice rate for the health care system as a whole is likely significantly
lower.’

The incidence of malpractice, however, is quite distinct from the filing of malpractice
claims. A deﬁnmg feature of the medical liability system is that most events of malpractice do
not result in a legal claim, and most claims of malpractice are not tied to any act of negligence.
Overall, approximately 80 percent of malpractice claims show no signs of a negligent injury.”
Conversely, only about 3 percent of injuries due to negligence result in a claim.” These figures
suggest that the medical liability system malifunctions on a fundamental level.

It is not clear why such a small portion of negligent injuries lead to a malpractice claim.

One possible reason is that the injury was too minor to warrant a lawsuit. Data show that most
neghgent injuries are-only moderately incapacitating.'’ Another possible reason is that attorneys,
who typically work on contingency fees arrangements, are only willing to take on claims for

“attractive” clients (i.e., sympathetic victims with large damage claims). Alternatively, some
people are simply not litigious in nature, or do not wish to damage a long-standing relationship
with their doctor, especially if the doctor exhibits good communication and empathy skills. Yet
another explanation is that patients simply do not recognize that they have suffered an injury due
to negligence.

The Market for Medical Liability Insurance

The role of malpractice insurance is to pay for legal defense costs and damages inflicted
through negligence by a doctor or medical profess:onai The market for malpractice insurance
consists of two broad categories of insurance: conventional and alternative. The conventional
~market provides coverage through traditional insurance companies like A.1.G:, C.N.A Insurance
or the St. Pau] Companies. Malpractice insurance purchased through traditional means totaled
$7.2 billion in 2001."" This figure, however, excludes the much larger alternative market. The
aitematwe market comprises mechanisms such as joint underwriting associations, captive

* Harvard Medical Practice Study, Patients, Doctors and Lawyers: Studies of Medical lnjury Malpractice Litigation
and Patient Compensation in New York {fCambridge, MA?]: 1990), 3.

® Eric J. Thomas et al., “Incidence and Types of Adverse Events and Negligent Care in Uitah and Colorado,” Medical
C‘are 38 (2000): 261,

7 Preventable injuries are more likely to occur among more complicated cases, such as those requiring
hospitalization. Presumably, therefore, medical care provided outside of a hospital setting would have a much lower
rate of malpractice, thus lowering the overall rate,

* Published data indicate 83 percent of New York claims and 78 percent of the Colorado-Utah claims did not involve
negligence, - Harvard Medical Practice Study, 7-34; and Studdert et al,, 253,

’ Published data indicate that there was no malpractice claim for 97 percent of New York and 97 percent of the
Colorado-Utah incidents of negligent injuries. Harvard Medical Practice Study, 7-37; and Studdert et al., 255,

“ See A. Rugsél] Localio et al., “Relation between Malpractice Claims and Adverse Events Due to T\egitgence

New England Jowrnal of Medicine 325, no. 4 (July 1991}, 247 (showing that 58 percent of negligent injuries
required less than six months of recovery); and Thomas et al., 267 (showing that about 95 percent of negligent
injuries resulted in non-permanent disability).

"' A.M. Best data cited in Insurance Information Institute, The 171 Fuct Book 2003 (New York, NY: Insurance
Information Institute, 20023, 27.
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Figure 1. Medical Malpractice Premiums
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insurance companies and risk retention groups, all of which are ways groups of individuals,
organizations or trade associations can come together and form an insurance company that they
themselves run.” The alternative market for maipracizce insurance is roughly twice as large as
the traditional market. Altogether total premiums for medical maipract;ce liability insurance
amounted t0'$21.0 billion in 2001, according to the actuarial consulting firm Till mghast—Towers
Perrin.’? Physicians purchased the bulk (60 percent) of malprac’e:ce msurance, fo?lowed by |
hospitals (28 percent) and 0ther msureds (12 percent)

Over the last ten years (]9924001) prem;ums for medlca! malpractxce msurance more _
than doubled, increasing an average'of 8.1 percent per year. T hat rate is three times faster than
the overail rate of inflation over the same period, and double the rate of inflation for medical
care.’ Relaﬂve to the size of the economy, measured as share. of gross domestic product (GDP),.
makpractlce insurance has increased every year since 1989 and stands three times the level it was
in 1975. Figure 1 displays the pattern of premium levels and GDP share for 1975°t0 2001.

Accompanymg the rise in premiums has been a remarkable change in the structure of the
malpractice insurance market. Most of the growth in malpractice insurance in the past decade
has-occurred in the alternative markets. Roughly 70 percent of premium growth over 1992-2001
is attributable to the increase in alternative markets, versus just-30 percent due to traditional

* For more information on alternative markets, see Conning & Co., Alternative Markets: An Ever-Evolving Mosaic
{Hartford, CT: Conning & Co., 1999).
" Tillinghast-Towers Perrin, LS. Tort Cosis: 2002 {,pdafe — Trends and Findings on the Costs of the U.S. Tort
‘5;1 stem (New York, NY: Tillinghast-Towers Perrin, 2003), Appendix 2.
" 1bid., 16.
* 1.8, Department of Labor, Bureau of Labor Statistics, “Consumer Price Index,” [’\/Earch 2003], online at
§mp<,. www bls. gov/epithome. htm.
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markets. The term alternative markets, as used in this paper, refers to forms of malpractice
insurance that do not go 1hrough a tradliaonai thlrd»party insurer. Common alternative insurance
mechanisms include self-insurance (w here a firm or group of fi rms assume all or much of their
risk exposuie themselves), captive insurers (whtch are wholly~m\»ned subsidiaries of the firms
they insure) and risk retention groups (a group of firms or individuals that come together to form
a limited- -purpose- insurer). Alternative forms-of malpractice insurance-are often created for the
sole, dedicated purpose of prov;dmg suc:h coverage and are controlled by the medical
professmnals they serve. Alternative insurers focus more on prov:dmg stable coverage raiher
than oh maximizing prof‘ ts thus lfrnitmg the fisk such organizations will exit the market due to
adverse market condmcms These features, combined with the decrease in the avaliabihty of
traditional coverage described below, have made alternative’ markets a very popu]ar source for
maipracnce ;nsurance

A crucial reason for the growth of the aitematwe market is rapld determratron in the
financial performance of the sector. For much of the 1990s, the medical ma!practxce line of
insurance was highly proﬁtabie This prsf’ {ablhty attracted many firms to compete for
maipractlce coverage, m oderatmg price Increases. Recent trends, however, have created an
environment that has reduced revenues and mcreased costs, causing medical maipracuce to
become one of the most unproﬁtabie insurance lines. In 2001, maipractzce insurers paid out
$1.34 in claims and costs for every $1.00 it received in revenue (mcladmg investment mcome)

Four factors accouﬂt for the structurai changes that undermined the prof ts of maipractlce
insurers, according to James Hurley of the American Academy of Actuar:es ¥ First, a key
compenent of the financial deterioration has been the escalating size of maipractzce claims. The
increase in the average cost of settlements and j jury. verdlczs (discussed below), partzcularly very

large awards, led to many rate increases. ‘Second; insurers have faced increased reinsurance -
costs. Reinsurers, who prov;de insurance to-insurance - companies, posted weaker financial
resulis in recent years forcing them to charge their clients (i.e., insurers) higher rates. A ‘third
contributing factor has been deteriorating returns on the investment assets of insurers, a!though
the overall impact of this factor has often been overplayed as stocks only account for about 15
percent of assets held by insurance compames Finally, in the ear!y and mid- 19905 insurer
financial results beneﬁted from favorabie reserve development. .In practlcaI terms, what
happened is that some money set aside for potential claims filed inthe 1990s turned out o be
unnecessary, and was eventualiy converted to profits. This short»term phenomenon has run its
course and thus insurers no longer can count on this “bonus™ profit.

Recent developments in the medical malpractice market reflect these trends. Of
particular concern is the recent decrease in the availability of malpractice insurance. Weak
financial results have driven several insurers from the market. According to the American
Academy of Actuaries, the industry’s premium capacity has dropped 13 percent.”  The

' For more information on these trends, see Conning & Co., Medical Malpractice Insurance: A Prescription for
Chaos (Hartford, CT: Conning & Co., 2001), 6, $1-91.

** Jainés Hurley, American Academy af Actuoaries, Prepared Testimony 1o the Subcommittee on Health, Committee
on Energy and Commerce, U.S. House of Representatives, 2/27/2003,

*® 1bid.

" 1bid.
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decrease in firms milmg to provide maipracuce msurance is ewdenced by the compiete B
wﬁhdrawa] from the’ market of several malpraci;ce insurers, including Ph;ce MIIX, Fron‘ﬂer and
Rec1pr0cal of Amerzca In addzt;on St. Paul {the largest commercnal msurer~ cover;ng 42 060
doctors) has {:c:ased wntmg or renewmg p{)hcxes Tor maipraci";ce A

“The combmat;on of deierioratmg prof' itability, reduced supply and the structurai market
changes has creaied an ‘environmment where ‘coverage can be ex:tremely difficult to ebtam and in
which reduccé cempentzon makes sxgmf‘ cant price | mcreases more common. Moreover, ‘these
Lhanges are not merely part of a short-term insurance cycie ‘Rather, the negatwe dcvelolaments
{such as’ mcreasmg claim size and rising reinsurance costs) are likely to be permanent in nature
while the positive developments that boosted profits in the past (such as favorable reserve
development) are short-lived. In fact, insurers do not exit an insurance market completely
simply due to short-term cycles, They oniy do : 50 1f the long~term outiook is 50 bleak asto make
cont:nued busmess operatmn untenabie S :

The growth in aggregate premmms reﬂects the growth in prem;ums charged 1o mdmduai
docters ’I“abie 1 lists the median rate increases for medical hablilty insurance premiums for the
last three years b} area of | practlce As the ddta show, internists have expenenced three
consecutive years of at least 15 percent premium hikes The typ;cai rate mcrease has trlpied for
general surgeons and doubled for

qutetrlclans/gynegoiog;stg _ Table 1. Median Rate Increases
(()b/Gyn) The high cost ofghg o ' in Malpract:ce Prem:ums by Specnaity
current medical liability system 2000 2001 0 2002
most adverseiy impacts I Imternists 7 15.0%  150% 17.6%
obstetricians, most surgzcaf~related _ General Surgeons - 9.6%  14.6% 29.1%
. specialties (339301313)* R .- Obstetricians/Gynecologists . 7.0%. 12.5% 15.3%
Neurosurgeons); and emergency : _-':searce: Medical Liability Monjtor. " 00 i

room physzcnans 2

Aithough the dlrect pa}meﬂt of malpractlce msurance prem;ums falls on the insured
dc:ctor or hospitai the costs are passed on to insured mdmdua]s 1o.0one degree or another, in_ the
form of hlgher premiums. In: 2001, malpractice’ premiums averaged about $87 per insured
individual, or close to $350 per famlly of four. These estimates do not inchude the costs of -
defensive medicine (treatment decisions motivated to avoid ht;gatwn rather than to benefit the
patient), which can be three to six times greater than malpractice premiums. It is mevztabie that
those costs passed on to consumers adversely impact the affordability of health insurance.™

= Jeseph B, Treaster, “Doctors Face a Big Jump in Insurance,” New York Times, 3/22/2002

! See Conning & Co., Alternative Markets, 65.

* Figures include only rate increases, though rate decreases in the past three years have become maeasmgiy
uncommon. “Hard Market W allops Physicians; Average Rate Increases More Than Double Those in 2001,”
Medical Liability Monitor {October 2002}, and “Medical Liability Rates Continue Their upward Swing,” Medical
Lrabrhn Monitor (October 2001).
¥ See infra notes 67 1o 85,

* See the sections “Demand for Health Insurance: Impact on Affordability™ and “Impact on the Number of
Uninsared” below for a more detailed discussion of this effect.
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Figure 2. Medical Malpractice Damage Awards -- Median

$1.280G 500 -
U NI T2 7208 FRpSuuu LR . .S1,0000000 51,000,600
1,060,008 - | o ; . - A
| Over 1994-2001
H
$800,000 siarons s .
: S 5700000
S500.000 (L il $503,000

s400.000 = §362,500

$200,600 -

50 - . .
. 1934 903 996 o9y 1998 19499 24980 208

Source: Jury Verdict Research.

Malpractice Damage Avwards

~ One of the key drivers of costs for medical malpractice insurance is the recent surge in
 the size of damage awards in lawsuits. As Figure 2 shows, the typical (median) damage award in -
medical ma!practxce cases 5umped 176 percent from 1994 to 2001, accerdang fo the’ research ﬁrm
Jury Verdict Research, P The Jatest data mdzcate that the median award amount now tops $1°
million, represenimg annual’ grovvth of 15.6 percent per'year over 1994-2001, while the average
award reached $3.9 million in 2001, The Physician Insurers Association of America (PIAA),
representmg firms that prowde insurance to physxc;ans estimates that the average out-of-court -
settlement in 2001 was appmxrmateiy $299,000- per individual defendant 2 although most ..
mafpractzce ciaﬂns mvoiva at least wo defendants.

* Jury Verdict Research, Current Award Trends in Personda Injury: 2002 Edition (Horsham PPA: LRP Publications,
2003), 18. The only alternative national scurce of annual data on malpractice settlements is the National Practitioner
Data Bank (NPDB) in'the U.S. Départment of Health and Human Services: However, both the General Accounting
Office and the Inspector General’s office have reported on extensive data problems in the NPDB that make its data
unreliable, incomplete and biased. U.S. General Accounting Office, National Practitioner Data Bank: Major
Improvements Ave Needed to Enhonce Data Bank’s Reliability, GAO-01-130 (November 2000); and U.S.
Department of Health and Human Services, Office of the Inspecter General, Managed Care Organizdtion’
Nownreporiing to the National Practitioner Data Bank: A Signal for Broader Concern, OEL-01- 99 6069{) {May
2001},

* | awrence E. Smarr, Physician Insurers Association of America, Prepared Testimony to the Committee on the
Judiciary, U.S. Senate, 2/11/2003.

* The median number of defendants in edical malpractice tort cases was 2.0 in 1996. U.S. Department of Justice,
Bureau of Justicé Statistics, Tort Trials and Verdicts in Large Counties, 1996, NCI 179769 (Washington, DC:
Bureau of Tustice Statistics, 2000), 2.
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There has also-been a large jump in million-dollar verdicts. In 1995-97,a little more than
one in three (36 percent) cases resulted in an award of $1 million dollars or more. By 1998-99,
the rate of million-dollar awards reached 43 percent. By 2000-01, more than one-half (54
percent) of medical malpractice awards were at least $1 million dollars, and one-quarter of all
~awards today exceed $" 7 million.*®

The bas;s of ma pracizce claims against physicians generaliy fa IIs into one of three
categories. Data from a large malpractice insurer indicate that failure to diagnose is the most
common basis. for a claim, at 28 percent:of claims. Surgery—related claims account for 27 percent
claims, and 1 Improper treatment 26 percent of claims.” The remammg 19 percent were for
claims such as. adverse reactlon 1”0 anesthesxa mj_ectlon Slte injuries and_lack of informed consent.

Pumtwe damag 's are re!aﬁweiy mfrequent in malpract:ce cases, occurring in:2 percent of
cases durmg 1999-2001:* This figure somewhat understates.the impact of such awards,
however, since: pumtzve damages can b’ enormous ‘A suryey of jury: verdicts'in malpractice
cases in_ 1996 found that 1he medaan amoun{ of pumtwe damages when awardeé was $2.5
million.”! HEes : S S :

The large majority of malpractice claims never reach a trial, as seen in Table 2. Three-
fifths (61 percent) of claims are either dropped or dismissed, while one-third (32 percent) are
settled out of court prior to trial > Of those cases that do go to court, defendants prevail 60
percent to 80 percent of the time.”® The relatively low success rate is consistent with the
assertion that many malpractzce claims
are without merit. Even if most claims

Tai)le 2. C]axms I)lSpOSlt;on and Defense Costs

 Average that reach trial lose, health care | _
. I Share of Defense ) -professaonais still incur large costs to
Clalm Dzsposztmn " Claims. - ‘Cost “defend thcms_clves. According fo the
Dropped 0r=Dzsmlssed. 61% $16,743 . | Physicians Insurer Association g_f st
Settled S 3% $39.891 America, ¢ defense costs averaged close to

$86,000 per clalm in cases where the

Tna} Verdict e S ..deffcndant won at trial (Table 2) Even
Defense verd}ct 6% 885,718 ] incases where the claim was dropped or
_Plaintiff verdict 1% $91.423 1 dismissed, defense costs averaged nearly

Source: Phvsician Insurers Association of America. $17.,000.

In terms of compensaﬁon for negligent i m;ur;es the system undoubtedly provides
substantial compensation to some claimants such as in cases of gross negligence or when the
patient exhibits severe damages. However, there is evidence that the tort system provides

“Jury Verdict Research, 43.

{18, General Accounting Office, Medical Liability, 20-21.

¥ Jury Verdict Research, 20.

" ULS. Department of Justice, 7.

 Smatr.

' Smarr (reporting a plaintiff recovery rate at trial of 20 percent); U.S. Depariment of Justice {reporting a plaintiff
recovery rate at trial of 23.4 percent); and Jury Verdict Research, 46 (reporting & plaintiff recovery rate at trial of 39
percent).

“ Smarr.
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uneven and inappropriate levels of payments. As noted above, the vast majority of negligent

injuries do-not lead to-a claim. By definition, if injured parties do not file claims, then the tort
system provides them with no compensation.. Among those claims that are filed, the'vast  ~
majority shows no-signs of an injury or-harmful event. If such claimants recejve a payout, then
the tort system is providing compensation to the wrong people. Even when legitimately injured -
parties-are able to prove negligence, p]_éintiffs"'"iéixiyer;s_aj{)u_ﬁ_n@'iy'i‘aké 33 percent and sometimes-
40 percent (or more) of that award as payment for legal fees.” The unevenness also stems from

awards for pain and suffering. Since pain and suffering (or non-economic) damages are
intrinsically impossible to measure objectively, the size of such payments varies considerably
across homogenous groups of claimsi.e., different amounts for the same injury in different
people). ' A . o
‘A-drawback of the medical. liability system is the i_z_a_canﬁsjas"for_gﬁx&’_zitranted_, or nuisance,
lawsuits. The potential for sizeable awards can lead to significant fraud and abuse of the tort - '
system.”® The:large dollar size of successful action, the ability to seek non-economic pain and
suffering awards, and the availability of contingency fees for plaintiffs’ attorneys all could affect
claiming rates. - Although the dataindicate that the number of claims has not climbed in recent

years, these factors could encourage marginal cases to be pursued.. Pain and suffering damages,
in particular, could supply a powerful ncentive to file nuisance claims. The tort system asa '
whole pays out more for pain and suffering than it does for measurable economic loss,”’ and it
has been reported that up to one-half of all payments 10 individuals in medical malpractice
claims are forpain-and suffering”: - TR S ' R
Another shortcoming of the malpractice liability. system is the length of time negligently
injured parties must wait before receiving payment. According to survey data gathered by Jury
- yerdict Research, there is a median wait of more than _iwb_Eyears“_-(ZS_moﬁth_s)_:beﬁx}_feefi the time of
the incident aﬁd”thefim’e3the-cla’im-i-s'-ﬁied.'_3The.1-itig;iti-_on-.prox;'e__s_s,l.ﬁbm,dat_egpf filing toajury
verdict takes the typical claim another two ycars {26 months).. Altogether, injured parties can
expectto wait more than four years (51 months) between the time of the alleged malpractice
incident and a jury verdict.? This prolonged wait has _a_par{icuiarky_sév;é_rge impact on low-
income victims of malpractice:” Such claimants may lack the financial resources to wait out the
process and instead settle more quickly than might be warranted by their injury. o

111. MEDICAL MALPRACTICE AND THE QUALITY OF HEALTH CARE

One of the primary goals of the medical liability system is to_i_mpfove_the quality of
health care by penalizing negligent behavior. In order to accomplish this goal, the tort system

35 Gee Patricia M. Danzon, “Report on Awards for Noneconomic Loss,” in Medical Malpractice Policy Guidebook,
ed. Henry G. Manne (Jacksonville, FL: Florida Medical Association, 1985), 1_4_1_-142 (reporting a median
contingency fee of 38 percent for large medical malpractice claims); and Deborah R. Hensler et al., Compensation
for Accidental Injurfes in the United States (Santa Monica, CA: RAND, 1991}, 135-136 (reporting a median
contingency fee of 33 percent for accidental injury claims) ST - '

* Stephen J. Carrol, Allan F. Abrahamse, M. Susan Marquis, and Mary E. Vaiana, Lighility System Incentives 1o
Consume Excess Medical Care (Santa Monica, CA: RAND, 1995). o o '

3 Tillinghast-Towers Perrin, 17.

% Danzon, “Report on Awards for Noneconomic Loss,” 136.

5 Jury Verdict Research, 19-20.
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must exhibxt accnracy in both the 3331gnment of negligence and in the size of damage awards.
The available data on this aspect of the tort system strongly indicate that there is significant
discrepancy | between actual acts of” neglagence and tort-system-assessment of negligence. As
previously noted. about 80 percent of maipracttce claims exhibit no evidence of malpractice. In
~ fact, most claims are not even tied to any injury.*® The discordance between claims and
negl;gence mai\es it very difficult, if not 1mp9351bie for health care prewderg to recogmze and
thereby avoid nealagent behawor :

OI}G stud}f foi!owed a sample of malpract;ce claims fora per;od of ten years 10 1dent1f},
the relat;on'ship between negligence and ‘payments to claimants:™ “The study’s authors found that
in cases where there was no evidence of negligence, 43 percent of claims resulted in payment for
the claimant. By contrast, those claims where there was an injury caused by negligence, only 56
percent ended with’ payment ThiS evxdence supports the contention that the tort system not only
fails to compensate neghgent anjums but aiqo falls to penaixze negirgent behawer '

Other ewdence suppm‘ts this conciusmn Al E997 smdy by Br},an Llang shows that
doctors have httie know]edge of the legal system, fargeiy disagreed with jury verdicts in
maipracuce cases, and arg unab]e fo pred:ct what juries will do in’ such cases. These findings led
Liang to observe :

If the actors within the incentive structure [i.e., doctors] and the lay agents who

assess their behavior {i.e., juries] are under different understandings regarding .

appropriate versus inappropriate care, it is unlikely that the incentive structure

goals of optamai deterrence and cost-effectlve pmwswn of care will be fulfilled in
» _-any meanmgﬁﬁ way. 42 ' : :

'A range of other studtes repor‘{ fi ndmgs consistent w:th th:s conc:!us:on For example a
1996 study of family doctors in Florida found that better doctors {those with.greater levels of
medical knowledge) are more likely to be sued than other doctors.® Likewise, mnitlpie studies
have reported that good commumcatzon skills are'more importantthan quality of care in -
predictmg malpr&ctice claams ' Other: empirical ev;denee indicates that damage awards are
more a function of injury seventv ‘than’ quairty of care? :

* Studdert et al,, 253; Harvard Medical Practice Study, 7-36.
a Troven A. Brennan, Colin M. Sox, and Helen R. Burstin, “Relation between Negligent Adverse Events and the
Outcomes of Medical Malpractice Litigation,” New England Journal of Medicine 335 (1996); 1963-1967.

* Bryan A. Liang, “Assessing Medical Malpractice Jury Verdicts: A Case Study of an Anesthesiology Department,”
Cornelf Journal of Lenv and Public Policy 7, no. 1 (Fail 1997}, note 6.
“ John W. Ely et al., “Ma!practaae Claims against Family Physzc:ans Are the Best Doctors Sued More?” Jowraal of
Family Practice 48, no. 1 {January 19993,
“ Wendy L., Levinson et al. “?’hysm;aw}’attent Commimication: The Relationship with Maipract;ce Claims among
Primary Care Physicians and Surgeons,” Journal of the American Medical Association 227, no. 7.{February.19,
1997): 553-359; and Philip J. Moore et al,, “Medical Malpractice: The Effect of Doctor-Patient Relations on
Medical Patient Perceptions and Malpractice Intentions,” Western Journal of Medicine 173, no. 4 (October 2000):
244.250.
** Henry S. Farber and Michelle J. White, “Medical Malpractice: An Emp;rzc&i Examination of the Litigation
Process,” National Bureau of Economic Research Working Paper 3428 (September 1994) {showing that quality of
care explains only a small portion of variance in award amounts, while injury severity exhibits much greater
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Taken as a whole, the medfcai liability sy stem appears to be, quite simply, ineffective at
consistently penalizing neghgence Apprepr;ate acts of medical care can easily result in large
damage awards, while true acts of negligence go unpumshed As one critic has observed, “It’s
like a traffic cop g;vmg out lots of tici\ets to peopEe not speedmg and lots of speeders are not
= -Geitmﬁ iickets LB :

Given the dramatic i incréase in health care |abi ity, an observer might suppose that hea!th
outcomes had’ deterlorated over the last severai )ears Iromcaily however, the surge in medical
malpractice litigation costs has occurred at the 'same time 45 a géneral improvement in key
indicators of the health status of

&:Zr;}caingéeﬁz q{?zéar:iingssé:ezse | Table 3. Mortahty Rai’es, 1990-2000
- _ S . .1990. 2000 . Change
;‘gf’i‘:ﬂ dec?‘jﬂz:ﬁs:’nﬁi Og";% Viear Disoase® 3218 2575 20.0%
15 causes o ¢ | Cancer* . . L2160 2005 . <7.2%
In addition, the infant mcrtal:ty rate Stroke* . 655 602 -8.1%
has improved by 23 percent and the Acc;dents*. T 363 339 L66%
average (l;f;: expectancg athb;rfth has | Influenza & Pneumonia* 368 -.243 34.0%
increased by a year and a ha Infant Mortality” - 92 69 -25.0%

These indicators suggest that h_ga!th Life Expectancy (vears) . 754 769  +2.0%

care in the U.S. is generally . * Age-adjusted death rate per 100,000 population,
improving and dispels the notion that | t pye per 1,000 live births. '

widespread negligence in medicine | Source: U.S. Department of Health and Human Services. |
has hurt the overall quality of health = . .
care.

Wh;le the above anaiys;s mdicates that hea]th care habal:ty faﬂs as-an effectzve deterren’f _
to medlcal maipract:ce an equaily strong argument can be ‘made that the liability system ac’zually'
impedes improvements in the delivery of health care and may even increase the rate of errors.
First, to the degree that the threat of legal liability induces doctors to practice defensive
medicine, patients are sub_]ec’ied to additional tests and treatments which themselves expose
patients to additional risk-of injury. Moreover, medical liability can make doctors averse to
recommending treatments ihat m:ght be conSidered riskier, but that are also more med;caﬂy
appropriate. w2 '

explanatory power); and Brennan, Sox, and Burstin (showing injury severity was more predictive of ciaims
payments than was negligence),

* Troyen Brennan, as quoted by Samue! Jan Brakel, “Using What We Know about Qur Civil Litigation System: A
Critique Of “Base-Rate™ Analysis and Other Apologist Diversions,” Georgia Law Review 31 (Fall 1996).

* Figures are death rates per 100,000 population, adjusted for population‘age differences over time. Data from the
LS. Department of Health and Human Services, National Center for Health Statistics, as reported in U5, Census
Bureau, Statistical Absiract of the United States: 2002 { Washington, DC: Government Printing Office, 2002).
*Us. Depariment of Health and Human Services, National Center for Health Statistics, National lua! Statistics
Report {varions issues).

* See generally, Bryan' A. Liang, “The Adverse Event of Unaddressed Medical Error: Identifying and Filling the
Holes in'the Health-Care and Legal System,” Journal of Lave, Medicine & Ethics 29 (2001 346-368.
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Second, in many ways, medical hability deters health care providers from recognizing
and reporting errors and working to prevent future mlstdkes The Jegal setting in which
malpractice claims oceur is hostile to efforts to reduce error and improve safety. Current rules of
evidence and dlscever) generaﬂv undermine reporting sy stems.needed to systematlca!iv identify
_how and why errors occur.” A 2000 report by the Institute of Medicine found that the most
important threat to patient satet; was not simple human mistakes, negllgence or mcompetence
but rather human mlstakes that result from poor system design, faulty maintenance and
madequate management.”’ Thus, addressmg system failures are a crucial aspect to improving
patient ‘;afetv and legal reform. continues fo be an mescapable element of such efforts.

The medical malpractice system also exacts a subtler toll on health care by eredmg
physician morale and damaging the doctor-patient relationship. In a 2002 survey, 87 percent of
doctors felt that the overall'morale of physicians had fallen in the last five years.” Low morale
is ;mportant ‘because it can reduce job satisfaction among physncaans Indeed 58 percent of o
doctors report that their enthusnasm for pracncmg medicine has decimed in the last five years.”
As aresult, doctors are'more inclined to retire carly of to shift their professmns away from
patient care. In addition, there is a tendency for malpractice fears to make doctor-patient
relatlonqh:ps more adversarial. More than one doctor has reported that excessive litigation has
fosteréd a'sense of viewing each patient as a potential malpractice l_awsuii rather than a patient in
need of help.>® Together, these trends imake it difficult for doctors and patients to establish the
kind of personal rapport necessary for better health care. '

LV. IMPACT OF THE MEDICAL LIABILITY SYSTEM ON HEALTH CARE COSTS

. The problems in the medical liability system lmpose substantial costs on the U.S. health
care svsiem Most apparent are the direct costs of premlums pald by hea th care provnders As

precedmg ten vears

The lndlrect costs of. the medlcal hability s_ystem are’ much iarger than malpractzce
premiums. Principally, these costs manifest as the practice of defensive medicine by doctors and
other health care professionals. Defensive medicine is defined as medical care that is primarity
or solely motivated by fear of malpractice claims and not by the patient’s medical condition
alone. The effect can manifest as the prescription of increased diagnosis and treatment
procedures beyond what is needed from a purely clinical perspective, and as the avoidance of

* See Liang, “Adverse Event™; and Brian A. Liang, “Error in Medicine: Legal Impediments to U1.S. Reform,”
Journal of Health Polirics, Policy & Law 24, no. 1 {Febrnary 1999): 27-38.

*' Linda T. Kohn, Janet M. Corrigan and Molla S. Donaldson, eds., To Err Is Human: Building a Safer Health
System {Washington, DC: National Academy. Press, 2000y, 55.
¥ Kaiser Family Foundation, National Survey of Physicians (May. 2002), online at http://www kff.org.
* [hid.
* For some recent examples, sec jaed\, ’vIcCreary, “Residents Fear for Health Care as West Virginia Surgeons
Continue Protest of Insurance Costs,” The Associated Press, 1/8/2003; Rod Thomson, “In the Medical Malpractice
Slugfest, the Patient Inevitably Gets Bruised,” Sarasota Herald-Tribune, 2/17/2003; and Roberto Kusminsky,
Raymond Geldsteen and James P, Boland, “Medical Malpractice Rational Test of No-Fault Patient Care Is Needed
Charleston Gazette (West Virginia), 12/14/2002.
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procedures which might be appropriate from a clinical standpoint but whose risk-level
dsscourages their use.

Alarge body of research has accumul ated showmg that medzcai malpr&ctlce Elablhtv
causes doctors 1o practice defenswe med:cme In an‘authoritative study on defensive med;cme
Stanford University researchers Daniel Kessler and Mark McCletlan found that expanded
malpractice hability significantly increased medical expend;tures Specrf ically, they found “that
maipraetlce reforms that directly reduce provider tiability pressure lead to reductions of 5 t09
percent in med;cal expenditui‘es without substantial effects on mortality or medical _
complications.”*® Based on national health expendlture data Kessler and McCIeiIzm S estlmates
imply that medical liability reforms could have reduced defenswe medmme expendztures by
between $69 billion and $124 billion in 2001, or between 3.2 and 5.8 times the amount of
malpractice premlums Importamiv the pract:ce ‘of defenswe med;cme does’ not produce o
measurabie hea]th beneﬁts ' - : : :

Surveys of _doctors provide additional evidence of defensive medicine.”” According to a
survey of 1,800 doctors published in the journal Medical 'Ecoézémi'cs,”iﬁ(jré'than three out of four
(76 percent) doctors report that they practice defensive med}cme In terms of the cost impact
of defénsive medicine, a }arge majorlty {68 percenﬁ) of respondents felt that defensive medicine
increased the costs of their services by at least'6 percent. Another survey found that 79 percent
of doctors order more tests than they wouEé based Soieiy on medlcal need and 74 percent refer
patients to spemahsts more oﬁen '

A final cost of the medical habxhty System is the expense of admm:stermg the judicial
system to handie maipract;ce clazms These expenses mclude both the cost of admlmstermg a

55 Reber’e j Rubm and Damei N Mendeison, iy Hew Much Does Defens;ve Meé;cme Cost‘?” Jaamal of Amerrcan
Health Policy (July/August 1994): 7-15; A. Russell Localio et al., “Reiaimnshxp between Malpractice Claims and
Cesarean Delivery,” Journal of the American Medical Association 269, no. 3 (January 20, 1993, 366-273, U.S.
Congress, Office of Technology. Assessment, Defensive Medicine and Medical Malpractice, QTA-H-602
{Washington, DC: Government Prmtuig Office, 1994); Steven. Shavell, “Economic Analysis of Accident Law,”.
National Burean of Economic Anafys:s Workmg Paper 9483 {March 20035 Daniel P, Kessler and Mark B.
McClellan, “Medical Liability; Managed’ Care, and Defensive Medicine,” National Bureau of Economxc Research,
Working Paper 7537 (February 2000); Lisa Dubay, Robert Kaestner, and T;moihy Waidmann, “The’ Impact of -
Malpractice Fears on Cesarean Section Rates,” Journal of Health Economics 18 (1999): 491-522; and Robert Quinn,
“Medical Malpractice Insurance: The Reputatwn Effect.and Defensive Medicine,” Journal of Risk and Insurance
65, no, 3 (1998): 467-484. For an alternative view, see {.aura-Mae Baldwin et al., “Defensive Medicine and
Obstetrics,” Journal of the American Medzca! Association 274, o, 20 {November 22729, 1995): 1606-1610.

* Daniet P. Kessler and Mark MCC%éiI&n “Do Doctors Practice Defensive Medicine,” Natwnai Bureau of Econem:u
Analysis Working Paper 5466 (February 1996), 2.
"7 Calculation is based on the health services and supplies component of national health expenditures from U.S.
Department of Health and Human Services, Centers for Medicare and Medicaid Services, “National Health
Expenditires,” (2003), online at http://cms_hhs.gov/statistics/nhe/historical,
** Kessler and McClellan, “Medical Productivity,” 25; Kessler and MCCEeIEan “Defeﬁswe Med:cme *33; and
Dubay Kaestner, and Waidimann.

* For a review of some older surveys, see U.S. Congress, Office of Technology Assessment Fi :gure 3-3.
* “Once Burned, Twice Defensive,” Medical Economics 76, no. 14 (July 26, 1999). See also, Berkeley Rice,
“Medical Errors: Is Honesty Ever Optional,” Medical Economics 79, np. 19 {October 11, 2002) {repomng the results
of an ethics survey which found that 67 percent of physicians admit to practicing defenswe medicine),
" Humphrey Taylor, “Most Doctors Repﬁrt Fear of Malpractice Liability Has Harmed Their Abil 1ty to Provide
Quality Care,” The Harris Poll #22, 5/8/2002.
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trial and the cost of providing a framework for filing and settling cases. Overall, medical
malpractice cases account for about 12 percent of all tort cases decided by a trial, making such
lawsuits the third most common type of fort settled in state courts. o However, only a small
percentage of claims actuallv result in a jury trial, as the vast majority are settled out of court
prior to trlai A prec;se estimate of admmmra‘{;ve costs has not becﬁ done due to data limitations

V.IMPACT OF THE MED_]CAL L_;A_B;m_v _S_YSTEM ON ACCESS TO HEALTH CARE

The medical habmty system reduces access to health care in the U.S. The first way
medical malpractice affects access is by reducmg the affordability of health insurance. By
increasing expendltures the system forces premiums higher. which in turn reduces the number of
Americans with health insurance. The second _impact is to reduce the supply of health care, such
as inducing doctors to retire from medicine or to avozd high-litigation specialties or geographic
areas.’

Demand fo? He&l;h Insurgﬁn_ce: Im;éact oﬁ A ﬁ_‘ordab{iity_

Gwen the increase in health msurance premlums and costs described above there will be
an impact on the extent of health insurance coverage in the U.S. Generally speaking, there are
two pools of people who will be affected. First, some individuals will choose not to purchase
insurance due 1o the increase in premiums. Second, some individuals who would otherwise be
willing to pay the higher premiums caused by medical malpractice will lose coverage if their
employer decides to no longer offer health insurance as a benefit. The bottom line is that higher
costs reduce the affordabahty and hence the demand for health insurance. Survey data indicate
that three- guaﬂers (74 percent) of the umnsured 1dent:fy high costs as a major reason for going
unmsua‘ed : .

Research also shows that firms’ decision to offer health insurance benefits is sensitive to
the price of health insurance. Small businesses are even more likely to drop health benefits in
response to increased Hability costs than are large firms,* and employees of small businesses are
more likely to be uninsured than are employees of !arge busmesses A 1997 report by the U. S,
General Accounimg Office found:

Part;cutarly for smail employers, costs are cited as a key factor in their decision to
drop coverage for their workers or to consider offering it. For those employing
lower-wage workers, health premiums represent a significant share of total
compensation.”®

% The figure is based on a survey of the nation’s 75 largest counties and does not include cases that were settled
prior to trial. U.S. Department of Justice, 2.
 Kaiser Commission on Medicaid and the Uninsured, Uninsured in America: A Chart Book (May 2600) 33, online
at hetp:/iwww kff.org/sections.cgi?section=kemu.
®* Jonathan Gruber and Michael Lettan, “How Elastic Is the Firm’s Demand for Health Insurance,” National Bureau
qf Economic Research Working Paper 8021 (November 2000).

* Kaiser Commission on Medicaid and the Uninsured, 25; and U.8. General Accounting Office. Health Insurance:
Characteristics and Trends in the Uninsured Population, GAO-01-507T (March 2001), 8.
* U.S. General Accounting Office, Private Health Insurance: Continued Erosion of Coverage Linked 1o Cost
FPressures. GAO/HEHS-97-122 {July 1997), 24,
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Low wage workers are most vulnerable to such changes. First, such workers frequently

work for small businesses, who already are less lakci} to offer coverage and are the most likely

group of firms to drop health benefits in response to higher costs. Second, low wage workers

often cannot afford to pumhase private health insurance by themselves. Thus, when excessive

maipractice lmgatwn pushes up the cost of heaith insurance, !ow wage workers often bear the
“brunt of the 1mpa<:t e

Supply of He"hh'f’?ﬁ“’” ance: Impact on Health Care Providers

High malpractice costs have a detrimental impact on the supply of medical services by

health care providers. There is extensive anecdotal evidence that doctors and hospitals have
reduced "the avai ab1 at} of heaith care in response to nsmg ma}pract:ce premmms '

Arzzona The clt} of Blsbee aiong the Mexzcan border, iost the matermty ward’ at its

' '_ local hosprtai when maiyract;ce rate mcreases ied to four of the cuty 5 51x obstemcxans to
_stop delwermg bahies : s _

Florida: The number of i msurers offermg medlcal ma!pract;ce coverage dropped in half

(from 40 to 20) over the past decade, pushmg premaums up and reducing the availability
of ceverage Malpractxce insurance premiums in 2002 averaged $201,376 for Ob/Gyns,
while the average was. $174,268 for generai surgeons ”Yhe Orlando Regionai Medical

Center i is currently at risk of c!osmg its trauma center due to the lack of neurosurgeons

‘willing to work the’ emergency room.””

Gearg;a A recent study of Georgla physrc:ans progectf:d thai 2, 800 doctors in the state

_{or about one in five) would stop providing higher-risk- proceduras in order to rediice their

liability exposure.. One in three Ob/Gyns said they would limit their services (including
delivering babies), and 11 percent would stop working in emergency rooms. Four
percent of the state’s doctors reported that high malpractice premiums have led them to
retire eariy or leave the’ state. Overall, the study repc)rted that maipracﬂce premlums
mcreased be‘fween I | percent and 3{) percent in the state

' Nevada It has been reported that dozens of doctors have stopped pracncmg in the state

due to the medlcal habx];ty crisis.” The decision by St. Paul Compames to cease writing
malpractice insurance left 60 percent of Las Vegas doctors seeking a new insurer, and 10
percent of the city’s doctors are expected to quit or relocate as a result The crisis in
Nevada was made pamcu]ariy ciear when the State $ oniy Levei 1 trauma center closed

* Tom Gorman, * Physmaﬁs Fold under Malpractice Fee Burden,” Los Angeles Times, 3/4/’2962
* John Hillman, “Crisis Coast to Coast: Heaith—Care Prowders and Reauiaters Ufge Vied;cal Llablhty Reform
Best’s Review, September 2{)(}2 :

* Smarr.

™ Margaret Ann Mille, “Manatee Doctors, Nurses Rally for Cap on Malpractice | Suits,” Sarasota Herald- Tribune,

3/1/2003.

' Daniel Yee, “Study: Insurance Rates Affect Ga. Care,” The Washington Post, 1/26/2003.
7 Joelle Babula, “Doctors Call on Lawmakers to Revamp Liability Laws.” Las Vegas Review-Journal, 3/5/2003.
7 Tom Gorman, “Physicians Fold under Malpractice Fee Burden,” Los Angeles Times, 3/4/2002.
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© for 10 days in July 2@(}2 dgrmg whlch ume the hosplta 'S CEO warned the public to
‘Drwe home carefuiI} 14

. New Jersey Medtca habtllty prem;ums ‘have been i mcreasmg 20 percent t0 25 percent '_
- annualiy, and the Medical Socaeiy of New Jersey estimates that 3,000 ph}/s;c:ans inthe
state are at risk of Josing coverage due to reduced coverage by insurers.” Over a penod
of less than a year, three insurers — the MIX Group, Phico and the St. Paul Companies ~
covering 55 percent of the state’s doctors stopped writing coverage for malpractice,
leaving _d_octors rushing to find new sources of 1__1_}suran_ce.?

. Pennsg!vama The state’s Iai‘gesf mafprdcnce msurcr the Phico Group, has been placed

in hqu:datz{)n ‘and the MIIX Group and Princeton Insurance have ceased writing new
_pehcaes Rising malpractice costs-have induced doctors to leave the state, retire early or
stop. performmg certain procedures Diffi culty obtammg malpractfee coverage caused

' Abington Memorlai Hospital outsuie Phtladeiphaa to close its trauma center for almost
two weeks.”” Among doctors hit the hardest, accordmg to Pennsylvania Hospital, are
rad:o!ogists spe(:]ahzmg in mammography. The loss of radiologists in the State has

_ resulted in waxtmg periods fer routfne mammographles of up to eight months.”

. Texas Doctors anng the Rio Grande river have expenenced szgmf' cant increases in
' ma]pract;ce premiums, wnth neurosurgccns paying up 10 $120,000 a year and Ob/Gyns
~ paying up to $100,000 a year for coverage. Numerous surgeons internists, and the only
pediatric surgeon in El Paso have left the city. According to one physician, “The
physicians along the Mexican border have a lower percentage of patients who are
_privately insured, and to have a line-item like medical }aabﬂﬁy insyrance go up 100
o percent o300 pement m a year s tame isa 1oi for scme pract;ces to swailow

e West Virgm;a H;gh maipracﬁce rates have coatrsbuted to about 5 percent of the state 5
doctors either retiring early or leaving the state. The Charieston Area Medical Center had
to pay $2, 000 daily in ma!prac’i:ce premium ; subsidies in erder to retain the doctors.
necessary to keep its trauma center open.” After the last emergency TOOM NEUrosurgeon
left Wheeling, the local hospital had to transport trauma patients by helicopter to other
emergency rooms. The departure of St. Paul Companies from the malpractice insurance
market has forced two~th1rds of the state’s doctors o seek coverage from other sources. 8

* Washington: Increased Ioss¢$ 'fdrb_ed Washington Casualty Co., the state’s largest
provider of malpractice coverage to rural hospitals, into receivership. The firm provided

“ Tony Batt, “UMC Official Says Crisis Is Far from Over,” Las Vegas Review-Journal, 10/12/2002.

”* Lynna Goch, “Medical-Malpractice Tort Reform Trouble Spots,” Best's Review, December 2002,

* Joseph B. Treaster, “New lersey Insurer s Leaving Many Doctors Scrambling,” New York Times, S/10/2002.
7 Lymna Goch, “Medical-Malpractice Tort Reform Trouble Spots,” Best's Review, December 2002,

® Jeff Miller, “Rendell; Jury Award Caps Fall Short,” Morning Call {(Allentown, PA), 2/11/2003.

¥ Marian Uhlman, “Shortage of Radiologists, Technologists Creating Long Waits.” Philadelphia Inguirer,
211172003,

* John Hillman, “Crisis Coast to Coast: Health-Care Providers and Regutators Urge Medical Liability Reform,”
Best’s Review, September 2002. '
* Frances X. Clines, “Insurance-Squeezed Doctors Folding Tents in West Virginia,” New York Times, 6/13/2002.
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coverage 10 46 h{}spltals and 20 communny health clinics in the state, and covered 75

percent of the state’s rural hospitals.*® PedMac, w hich provides health care services to
the poor, reporied ihat its annual maipractzce insurance costs increased by 130 pen:ent
andthe average cost for maipraci:ce coverage for hospitals increased 60 percent _
statewide ™ A survéy by the state medical association found that obstetnc:ams have been

hit hard, with 19 percent reporting that they have already stopped practicing obstetrics
and 8 percent saying tht:y pian to stop in the near futme s

un

Anecdotal evidence is confirmed by emp;rscai evidence. A recent study found that the
number of doctors at the state level is sensitive 1o the malpract;ce insurance costs: higher
premiums reduce the number of practicing physaoxans A 1991 study of four Western states -
reported that medical liability problems resulted in decreased access to obstetnc servaces an

effect found to be pamcularly harmfal to poor women and rural res;dents

Flgnre 3 Prablems in Medacal Lzabaht} in the U S

Status of MedicaE Llabzhty System

el I:} Few or Nz} Signs of Probiems )]
‘H Shawmg Preblem Signs gen)
23 Full-Blown Crisis (18}

Source; American Medical Association.

2 Carol M. Ostrom, “Maipractice Insurer Ordered into Receivership by Staie 7 The Semi!e Trmes 3/8/2003.
B “Bleeding No More,” Pugef Seournd Busmess Joumai 1172272002, '
* Julian Anderson, “Tort & Retort: Doctors Sav They’re Doggcd by R;smg Costs of Premiums and Jury Awards,
While Attorneys Say 1f's Not Their Fault,” The Columbian (Vancouver, WA), 2/9/2003.
** Washington State Medical-Education and Research Foundation, The Impact of Medical Malpractice Insurance
and Tort Lene on Washington's Health Care Delivery System {September 2002).
¥ Mark P. Gius, “An Examination of the Determmants of Physician Supply at the State Level,” Journal of Business
and Economic Studies 6, no. 1 {Spring 2000} 73-79.
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The American Medlca} Assecaatzon (AMA) has identifi ed 18 states in which the medical
liability system has created a crisis in health care.®® Figure 3 displays those states that the AMA
considers to be in full- bf(mn crisis. T he AMA lists another 26 states and the Dlstrlct of
Columbia as showmg signs of a Serious med ical Iiabilzty pmbiem but that have not yet
. progressed to the cr;s:s Stage

V1. FEDERAL REFORM OF THE MEDICAL LIABILITY SYSTEM

Federal reform of the medical lability system consists of several interrelated provisions,
described below. While one single change is unlikely to produce dramatic results, the combined
effect of all the provisions could bring about meaningful benefits. The impact of the reforms
would Tikely begin to manifest soon after passage into law, However the complete impact
would take time to fuiiy manifest, dependmg on the aciuai date of enactment }udmai TEViEW and
response by the i msurance industry : s . :

The prlmary benefits of federal medical malpractice reform include budgetary savings for
govemments. fewer individuals without health i insurance, and: reduced nationai health care
expendtmres Additionally, consumers would benefit from ;mproved access o’ heaith care, as
excessive malpractlce premiums: would no ionger drive health care providers. to raise prices,
retire eariy moveout of state or avoid-higher-risk spectaities A system less hostile to reporting
and rev:ewang __:'edlcal errors: ‘could also. produce a system that w0u¥d mcrease the effectiveness
of error preventmn and pat;ent safety efforts : S

Among thosa grmups most beneﬁtmg from such changes are Women iow -income
households, and rurat: res:dents Ff:maie pailents are.offen-put at a dtsadvantage in the. cnrrent
system because obstetricians: pay some of the highest maipract;ce insurance rates of any’
specialty. The resui’f has been fewer obstetricians that are abte to afford continuing their
obstetricics practice or'to accept new obstetﬂczcs patleﬁts Low—mcome households suffer
from the high cost of health insurance and are already more likely to lack private health
insurance. Lower health insurance premiums would make coverage more affordable for the
many working class families who earn too much to qualify for Medicaid.” Fmaily, rural
residents general]y live in areas with lower rates of physicians per capita. Thus such residents
already have limited options when it comes to health care. The faufts of the current medical
liability system only further reduce their health care access options.”’ Al three groups stand to
significantly benefit from reforms in the medical Hability systém.

¥ Roger A. Rosenblatt et al., “Tort Reform and the Obstetrics Crisis: The Case of the WAMI States; Washington,
Alaska, Montana, and Idaho,” Western Jowrnal of Medicine 154, no. 6 (June 1991 693-699. _

% The most important factor in determining the status of each state is the number of patients losing access to
medical care, Other factors include early retirements among physicians, physicians leaving the state or limiting their
provision of services, the state’s legal and judicial climate, the cost and availability of malpractice insurance, and
trends in jury awards and settlements. American Medical Association, *18 States Now in Full-Blown Medical
Liability Crisis,” Press Release {3/3/2003).

* See Rosenblatt et al.; and supra notes 67, 69, 71, 79, and 85, and accompanying text.

¥ See U.S. General Accoummg Office, Private Health Insurance, 24; Gruber and Lettau; Kaiser Commission on
Medicaid and the Uninsured, 11-14; and supra notes 39, 80 and 83, and accompanying text.

* See Rosenblatt et al; and supra note 82 and accompanying text.
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‘Medical liability reform has been attempted on numerous occasions at the state level.
Reforms adopted at the state Jevel include a range of policies, including caps on non-economic
losses, changes in the statute of limitations, joint and several ltability reform, punitive damage
limits, and periodic payment of damages, among others. These efforts have vielded mixed
results, depending on the strength and type of reforms, as well as whether state courts have
overturned or 1_imiﬁé_d:_';'sa'mé'[iifq'x'f"iéi_{)ﬁé;gz_ ‘Howevér, somie of the key reforms proposed at the
federal level, including the cap on pain and suffering damages, have proven successful at
producing savings when implemented.” ' o ' .

Perhaps the most successful example of reform at the state level is California. In the
early 1970s, California suffered from rapidly escalating malpractice premiums that affected the
quality and availability of care in the state. In response, California adopted the Medical Injury
Compensation Reform Act (MICRA)'in 1975.>* MICRA contained several provisions, including
a $250,000 cap on non-economic damages, binding arbitration on disputes, collateral sources
offsets, limits on contingency fees, advance notice of malpractice claims, statute of limitations,
and periodic payment of damages.” Although California still has problems with its malpractice
system (including a high claiming rate), it has niot experiericed the same rate of growth'in
malpractice premiums. Over the period 1976-2000, medical malpractice premiums in California

increased by 167 percent, while premiums for the rest of the nation rose by 505 percent.”® This

difference in premium growth suggests that similar reform st the federal level cotild have a
potent effect a_:_;_weil.

Components of the Federal Refoi'm

Federal legislation has been introduced in the 108™ Congress that would significantly

reform the medical iability system in the us.” The’_pioposed'Ee‘gi’siai_i’on-céns'ists'"of several

major grqvisi-éns’,'summari'zed below. Existing state reform provisions would be largely left
mtact. '

*2 For a state-by-state review of laws, court rulings and reforms; see Cohen; American Tért Reform Association, . -
“Medical Liability Reform” {March 2003}, online at http://wivw atra.org/show/7338; McCullough, Campbell &
Lane, “Summary of Medical Malpractice Law” {March 2003}, online at http://www.meandl.comstates htmi; and
American Medical Association, “Activity in the States” [March 2003], online at http://www .ama- '
assn.org/ama/pub/category/7470.html. _

% See Patricia M, Danzon, New Evidence on the Frequency and Severity of Medical Malpractice Claims {Santa
Monica, CA:'RAND', 1986); Kessler and McClelan, “Defensive Medicine”; and Paniel P. Kessler and Mark B.
McClelian, “The Effects of Malpractice Pressure and Liability Reform on Physicians® Perceptions of Medical Care,”
National Bureau of Economic Analysis Working Paper 6346 (January 1998). .

* Although MICRA was enacted in 1975, it was not until 1984 and 1985 that the courts upheld the key provisions
of the reform.

% For a discussion of MICRA, see John Hiltman, “The Right Reforms: Experts Call California’s Medical Injury
Compensation Reform Acta Medical-Liability Role Model,” Best's Review, December 2002,

 Smarr. : :

7 Representative James Greenwood (R-PA) introduced H.R. 5, “Help Efficient, Accessible, Low-Cost, Timely
Healthcare (HEALTH) Act of 2003,” on March &, 2003. The U.S. House of Representatives passed the bill on
March 12, 2003 by a vote of 229 to 196,

% Existing state reforms would be unaffected i they are stronger than the federal reform. In addition, any state
limitation on non-economic or punitive damages, even if weaker than the federal reform, would remain unchanged.
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. _Un'limiféd'Ec'dndmié 'Darﬁé;ies' The legislation specifically states that there would be
no Jimit on the amount of economic damages ihat jured partles can coliect Thls
prowsmn Wouid not change current 3aw

L Can on Non- Ecen{)mlc Losses Awards for non-economic;, also called pain and
%uffermg, damages wou]d be llmﬁed te $25{} 000 Curreml !:mlts (lf any} on non-
economic damaﬁeq vary by state.

.. _Statute of Limitations: The legislation would require malpractice lawsuits to be
brought mthm three yeats of the date the i injury mamfested or one year after the
claimant dzscevers (or s}muld have discovered) the injury, whzchever oceurs first.

_ Chﬂdren are entitled to exemptaons from this limit, Statutes of limitations ’vary bv
; _sta,te and claims can be ;mtaated years aﬂer the mJu;"v m many ;urisdxctlons

. .Faar Share Rnle (Jomt and Severai Llabl mf‘; Each defendant would be Izable for
-:damaves only.in propomon to their share of responsibility. A defendant found to be
- 30 percent at fault for an injury, for exampie would only. be reqmred to pay 30
“ percent of damages Under current law, liable defendants can be reqmred 1o pay for
- 100 percent of damages, regardless of then‘ actual sharf: of fauit

» Collateral Sources Offset: Claimants would be permitted to recover ¢claimed damages
only once. CurremEy claimants have the ability to recover the same damages from
muit;pie sources.”

. -'-La\wers Contmgencv FeeS‘ Centmgencv fee arrangements wou}d be hmitﬁd to
o _f_spemﬁc rates based on the size of the award, ranging from'40 percent on thé first
$50,000 to 15 percent of amounts over $600,000. Current practice is for plaintiffs’
aftorneys to take 33 percent to 40 percent of the total award or settlement as payment.

e Periodic Payment of Damages: Allows payments for future losses (such as expected
‘ehabilitation costs) to be paid out over time rather than an immediate lomp-sum
:payment Under current }aw defendants can bc rec;mred to. make ;mmedlate full
pa},’ment : : : . . L0 : : L

* Punitive Damages: Punitive damages would be limited to double the amount of
economic damages, or $250,000, whichever is greater. In addition, the bill would set
a higher legal requirement before punitive damages can be awarded. Currently, limits
(if any) on punitive damages vary by state. :

Impact on the Federal Deficit

Medical liability reform would generate significant fiscal savings for the federal
government, The budgetary impact results from the general reduction in the cost of health care
and would affect both revenues and spending. On ihe revenue side, the government would

* In some cases, the right to subrogation can limit the net collection by the claimant.
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collect additional income and paymlE taxes. As the cost of tax-exempt employer-provided health

benefits falls, emplovers will pass savmgs on to their empiayees in the forn of taxable wages

and benéfits. The initial savings are reiatwely small, and increase over time as the full impact of

the reforms takes hold. According to the Congressional Budget Office (CBQ), these effects

would result in about $3.0 billion in additional revenues over a ten-year per;od mc]udmg a $923
~millien boost for-Social-Security (Table 4).1% - -

Govemmem spendmg would also decreabu due to medt«vai habiixt} reform. The primary
savings would accrue 10 the Medicare and Mcd:ca:d programs, w hich would experience lower
health care costs. In addition, the federal government would realize savings from lower costs of
health benefi ts for federal employees. Reduced outlays from medical liability reform would total
$15.1 billion in savings. Together the mcreased revenue and reduced spending would produce
more than Si 8 billion in direct savmgs over ten years for the feder&! gcvemment State and 30cal
governmen{s Wonld also recelve savmgs of about $3 5 b: hcm over. ien years S

Table 4 }}irect Budgetary Savmgs from Med:cai Llablhty Reform. (mﬂhens of dﬂliars)
. 2004-
2064 2{)(}5 2906 289’7 20(38' 2009 2010 2031 2812 2OE3 2013
Inceme & Medicare: -~ ' ' SR R T e ' R

Payroll Taxes .- I '70 170 2100022060 230 250 270 . 290 3306 - 2,050
Soctal Security.- : e T o . : o
..... E?XEQEI.?:%‘E?_S_._____._-5-,._-_2.9.-...--35.@--”“,%“w_199,‘.4“1.?Q_W,JE%Q,W,}_3_9.__‘-_if‘ﬁ_--_-.ifi@.,.._._-?_2_5_
Sublotal: Revenues 15 00 230 300 320 340 370 400 430 480 2,975
Outlays for Medicare o ' o

& Medicaid CO170°0 480 9100 1,250 1,570 18200 10900 2,130 2220 2,350 14,900
Omiaysfor federal, - o1 L N B R
,,,,,, cemployees G0 02 00020002000 020 300 0300 300 030 - 30,0 230
Subtotal: Outlays ~ 172 490 930 1270 13590 1,850 2020 260 . 2250 2380 15,130
Total Savings . 187 580 1,160 1,570 1,910 2,190 23% 2560 2,680 2,860 . 18,105

Note: Positive numbers indicate budgetary savmgs of e;ﬁzer mcreased revenue or decreased ﬁutiay
Seurce Congressmnai Budget Oﬁ" ce. : 2

The budgetary savmgs pre:sented in Table 4 only reﬂect the dzrect savmgs from iower
medical liability premiums. As noted above, however, the medical malpractice system induces
doctors to practice defensive medicine. As the federal liability reforms take hold, there will be a
corresponding reduction in the practice of defensive medicine. As previously discussed, the cost
of defenswe medicine is estimated to be 3.2 to 5.8 times the magnitude of malpractice™
premxums Assummg that there is the same propemonate relationship between direct
government savings and indirect government savings on defensive medicine, then there would be
between $9.3 billion and $16.7 billion in additional budgetary savings in 2012 from reduced
defensive medicine.'” Combmed annuai budgetary ﬁavmgs from med;cai malpractice reform

" The budget estimates presented here are for HLR. 5. U.S. Congress, Congressionial Budget Office, “Cost Estimate
for H.R. 5: Help Efficient, Accessible, Low Cost, Timely Healthcare (HEALTH) Act of 2002.” 3/10/2003.
" U.S. Congress, Congressional Budget Office, “Cost Estimate for HR. 5, 8.
% See supra note 37 and accompanying text.
" The calculations behind these estimates (in billions) are: $9.26 = $2.86 * 3.24, and $16.67 = $2.86 * 5.83.
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would total $12.1 billi 10!1 to $19.5 bzl ion a year. Over afen }ear period (2004~ 20013), a total of
between $67 bilhon and Si(}ﬁ billion i in savings w ouid accrue to the federal government in thls
manner '

 Impact bn'fke_ Number of Uninsured

By lowering the cost of malpractice insurance and reducing the practice of defensive
medicine, medical Ilabliity reform will increase ihe number of Americans with health msurance.
Not only dees the demand for hea}th insurance vary widely by ; mdlvxdua and employer, but also
the number of uninsured Americans is itself difficiilt to quantify . In addltxon the reduction in
the number of Americans w;thaut heaith insurance Will not occur Gvemlght as it w1£3 take time
for the full effect of reforms to 1mpact the insurance market. Any estimate. of changes in the
umnsuz‘ed population suffers from a number of inherent prob!ems “However, it is possnb}e to
arrive estimates based on est:mated savings and the sensmvzt}f of consumers to changes n
;nsurance premlums

The sensatzv:ty of consumers to the price of health insurance 15 measured by what
ecofiomists call ¢ ‘elasticity.” In the context of this discussion, an ‘elasticity measures the percent
change in the purchase of health insurance for a | percent change in the price of health insurance.
A substantial amount of research has accumulated attempting to quantify health insurance
elasticity. Research reviewed for the- present stud%/ {including surveys of the literature) euggests_
a range of price elasticities for health insurance.'” The median of these estimates indicates that
a | percent decrease in the price of health insurance results in a 0.40 percent increase in the.
number of insured-individuals, or approximately 960,000 people. "% This figure is notably more

_conservative than the G 66 e]ast;cny whnch CBO has used o esﬂmate ihe effect of health care.
pmpgsa} 07 S S T T L B PRRRat

CBO estimates that the malpractice reforms described above would effect a 0.4 percent
decrease in the price of health insurance. Assummg an elast:cat) of 0.40, the malpractice
prem:um savingsalone would, in time, increasé the number of Americans with health i msurance
by approxumately 385,000, An elasttczty of 0.60 raises the direct impact to 578, 000 persons.
The estimated price change however, only ;ncludes the savmgs from lower malpractice

' For example, one in five (18 percent) Medicaid recipients report themselves as uninsured. John Sheils, Lewin
Group, Prepared Testimony to the Subcommitiee on Health, Commiiitee on Ways and Means, 1.5, House of
Representatives, 6/15/1999. .

% Jean Marie Abraham, William B. Vogt and Mamn S, Gaynor “Househald Demand for Emplever~Based Health
Insurance,” National Bureau of Economic Research Working Paper 9144 (September 2002); David M. Cutler and
Richard J. Zeckhauser, “The Anatomy of Health Insurancé;” National Bureau of Economic Research Working Paper
7176 (June 1999); 1.8. Congress; Congressional Budget Office, “Behavioral Assumptions for Estimating the Effects
of Health Care Proposals” (November 1993}, Willard G. Manning and M. Susan Marquis, Health Insurance: The
Trade-Off hetween Risk Pooling and Moral Hazard (Santa Monica, CA: RAND, 1989}; Paul J. Feldstein, Health
Care Economics (Albany, NY: Delmar Publishers, 1993}, 149; and M. Susan Marquis and Stephen H. Long,
“Worker Demand for Health Insurance in the Non-Group Market,” Journal of Health Economics 14, no. 1 (May
1995): 47-63.

** Based on an estimated insured population of 240.9 million in 20061, U.S. Census Bureaw, Health Insurance
Coverage: 2001, Current Population Report P60-220 (September 2002}, 13.

""" U.8. Congress, Congressional Budget Office, “Behavioral Assumptions.”
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premiums and does not account for any changes in levels of defensive medicine, which are 3.2 to
5.8 times the magnitudc__Qf.ma_iprac_tice premiums.

Since there is no direct estimate.of how the federal reform would affect health insurance
prices through reduced defensive medicine, a proxy is necessary. The present analysis assumes
that defensive medicine costs correlate With changes in the average price of purchasing -~~~
insurance. Thus, the price effect of a 25 percent to 30 percent reduction in malpractice premiums
(as estimated by CBO) would be matched by a similar proportional decrease in defensive
medicine. Using this broader approach to estimated savings, the savings from lower malpractice
premiums plus lower defensive medicine spending would reduce health insurance premiums by’
1.70 percent to 2.73 percent.m_g: Based on the 0.40 elasticity discussed above, the total impact of
medical malpractice reform would be a reduction in the number of persons without health
insurance of 1.6 million to 2.6 million.'” With an elasticity of 0.60, the effect of the legislation

would be to reduce the uninsured population by 2.4 million to 3.9 million persons.

Impact on T ofai Healih C. q}‘é_ Expendit urjeS*

The medsica:l_ malij_ra'czt.i';:e_'_'r_aforms described here could produce substantial savings in’
total spending on health care in the U.S. Public and private national health care expenditures for

health services and supplies are projected to rise from $1.4 tritlion in 2001 to nearly $2 trillion in

2006."7° Reform of the medical liability system would generate savings in a number of areas.

Kessler and McClellan’s research indicates that medical 1iabi_1_§ty_r:e_forr_'ns', such as those

discussed here, would reduce health care spending by 5 percent to 9 percent, withoutan

appreciable impact on health outcomes. Assuming the reforms are fully implemented after three
- on . Y . ! _ Hed atter

years (i.e., by_'ZQOfi);'ihe gross savings would range from $99 billion to $178 billion.
- However, an exact estimate of the net overall change' in health care expenditures is difficult to
- make due to offsetting factors. -~ . i e T e e

Factors that will reduce overall expenditures include lower medical malpractice insurance
premiums, direct reductions in the cost of providing care, and reduced spending on defensive
medicine. Other changes will result in increased spending on health care. For example, as noted
above, a decrease in the average price of health insurance will result in more individuals
purchasing health insurance.  Although the average cost per policy will decrease, there will be
more people buying policies. Similarly, some individuals who currently have health insurance
may choose to use any savings to purchase expanded health insurance coverage. '

18 Reduced spending on defensive medicine translates to an additional price reduction of between 1.30 percent (=
0.4 % 3.24) 10 2.33 percent (= 0.4 * 5.83).

09 These calculations are based on the number of insured Americans in 2001 and assume full implementation of the
reforms. The true effects of the reforms may not be fully realized until some point in the future depending on the
number of uninsured persons, the actual date of enactment, judicial review and response by the insurance industry.
However, since projections of the uninsured population are not available, the only alternative is to estimate the
impact as if the reform were fully implemented in 2001. The future impact on the number of ustinsured would be
proportional te the population when the effects of the reforms are fully realized.

1o 1 §. Department of Health and Human Services, Centers for Medicare and Medicaid Services, “National Health
Care Expenditures Projections,” (2003). online at hitp://cms hhs.gov/statistics/nhe/projections-2002.

' por comparison purposes, if the reforms had been fully implemented as of 2001, the gross savings would have
been $69 billion to $124 billion.
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The net effect of these factors will be a reduction in national health care expenditures,
although the exact magnitude is unknown. The CBO analysis of medical malpractice reform
legislation indicates that approximately 60 percent of gross spending reductions will be offset by
increased spendmg by newa covered individuals or expanded coverage for currently-insured
_individuals,'"* A rough approximation of the net reduction in health care expenditures; based on
projected 2006 expend:tures and assuming’ fuliy tmplemented reforms puts the totai between
$39 billion and $71° bzi ion annuaiiy o

VIL CONCLUSION

The medical liability system in the U.S. suffers from several major shortcomings that
adversely impact fhe negligently injured as well as the general population. The system fails to
achieve either of its.central goals -compensation and deterrence. First, the vast majority of |
negi;gem m}ur;es do not lead to a claim: By def“ nition, if mjured par’e;es do not file claims, then
the tort system prov;des them with no compensation. Second, among those claims that are filed,
the vast majority shows no s:gns of an injury or harmful event. If such claimantsreceive a
payout, then the tort system is providing compensat;on to the wrong people. Third, when a
iegmmate claim is filed, the system typically takes years for the injured party to receive
anything.. Fmaliy, even when 1eg1t;mateiy injured parties are ablé to prove negl:gence plaintiffs’
lawyers routinely take 33 percent t6 40 percent (or more) of that award as payment for legal fees.
On balance, it seems.clear that the medical irabzlny tort system broadly fazis asa means of
compensating the. neghgﬁntiy m_;urf:d

On the second aoal deterrence of neghgeni behavior — the tort system also failsto~
achieve its mission. ‘Since most acts of medical malpracnce do not resuit in a claim and. most
‘claims are not-tied to actual negligence, the tort svstem is unable to convey 1o doctorsthe © ©
‘appropriate s;gnals about the optimal level of care. Moreover, the litigious environment created
by the tort system discourages the reporting of mistakes, which impedes efforts to identify and
prevent medical errors. In fact, the threat of malpractice imgat:on induces doctors to practlce
defensive med:cme subjectmg patients to unnecessar} treatments and therapv

Thxs md:ctment of the tort system serves as the basm for medical liability reform
Reform efforts at the state level have had mixed results, with California bemg the best examp!e
of effective reform. If adop’eed the federal reform discussed here could yield budgetary savings
of more than $19 billion per year, reduce the number of Americans without health coverage by
up to 3.9 million, and lead to an environment that is significantly more receptive to efforts to
improve patient safety and reduce medical errors.

Dan Miller
Senior Economist

H211S. Congress, Congressional Budget Office, “Cost Estimate for H.R. 5.” 6.
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